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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

 1.  TIME:  9:00   CASE#: MSC19-01264 
CASE NAME: I. HAMMONS  VS.  J. HAMMONS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

  

2.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS. CHATFIELD 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY JOEL MCVAY 
* TENTATIVE RULING: * 
 
 Defendant’s Joel McVay’s (“Defendant” or “McVay”) Motion to Set Aside Default is 

granted.  Defendant shall file and serve the proposed pleading on or before March 30, 2022. 

 

Background 

  On or about January 10, 2018, Plaintiff RisoftDev Inc. and Defendant Chatfield entered 

into an agreement whereby Defendant Chatfield agreed to fund $2,000,000 to Plaintiff RisoftDev 
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in return for 2,500,000 shares of stock equaling 25% of authorized shares of Plaintiff RisoftDev. 

Plaintiff alleges Defendants Chatfield and McVay breached the agreement and conspired to 

retain and use RisoftDev’s propriety information and trade secrets. 

 Defendant Joel McVay was one of the senior investment partners at Chatfield and lead 

contact for the RisoftDev-Chatfield business deal.  

 

Motion   

 Pursuant to Code of Civil Procedure § 473(b), Defendant Joel McVay moves to set aside 

the entry of default entered against him on October 19, 2021.  Defendant seeks discretionary 

relief from default, as his failure to file a response pleading was due to mistake, inadvertence 

and/or excusable neglect.  At the time default was entered, Defendant was not represented by 

counsel.   

 Defendant maintains he did not ignore the summons and complaint. Proceeding in pro 

per, Defendant appeared at the hearing on August 26, 2021 and consented to service by notice 

and acknowledgment.  Thereafter, Defendant was communicating with Plaintiff’s counsel 

through multiple emails and telephone conversations.  Defendant appeared in court on October 

14, 2021 for the hearing on his motion to dismiss. McVay also declares that despite their 

communication, Plaintiff’s counsel never told him that a default would be entered.  Days before 

entry of the default, on October 14, 2021, Plaintiff’s counsel sent an email to McVay, but failed 

to mention an intent to request entry of default. 

 Defendant concedes he did not file a timely responsive pleading.  He mistakenly 

believed that he could continue to participate in the litigation without formally filing a responsive 

pleading.  He believed that it was sufficient to inform the Court of his affirmative defense at the 

upcoming case management conference. Defendant asserts that the Agreement, which serves 

as the basis of the complaint, contains a mandatory arbitration provision.   

 Defendant argues that his request is within a reasonable period of time as the default 

was only entered on October 18, 2021.  Defendant attempted to move ex parte to set aside the 

default and then filed a motion on November 1, 2021, without the assistance of counsel.  That 

motion was denied, but Defendant retained counsel and filed this current motion on February 1, 

2022.   

 Defendant notes that Plaintiff filed a First Amended Complaint on December 23, 2021.  

“‘It is settled by a long line of decisions that where, after the default of a defendant has been 

entered, a complaint is amended in matter of substance as distinguished from mere matter of 

form, the amendment opens the default….  His default on the original complaint is limited in its 

effect to that complaint….’ [Citation.]”  (Ostling v. Loring (1994) 27 Cal.App.4th 1731, 1743.) The 

law requires that the amended complaint be served on defaulting defendants.  “A defendant is 

entitled to opportunity to be heard upon the allegations of the complaint on which judgment is 
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sought against him.”  Defendant argues that there is no prejudice to Plaintiff. For this reason 

alone, Defendant McVay argues the default should be set aside. 

  As a proposed responsive pleading, Defendant attaches his Notice of Motion and Motion 

to Compel Arbitration. 

 Plaintiff opposes the motion on several grounds: (1) Defendant’s failure to file a written 

response is without justification; (2) Defendant failed to attach an answer; (3) Plaintiff is 

prejudiced. 

 First, Plaintiff maintains Defendant was properly served with the summons and complaint 

after Defendant McVay attempted to avoid service for several months.  The Summons on the 

Judicial Council form contained the notice that Defendant had 30 days to file a written response 

with the court and have a copy served. Plaintiff argues that any representation by McVay that he 

did not know he had to file a written response is without justification.  Plaintiff states Defendant 

was repeatedly told by the Court to file an answer. 

 In response, Defendant McVay argues that there is no record of him avoiding service.  

Defendant notes Plaintiff submitted no evidence to establish how McVay avoided service. There 

is no declaration from a process server attesting to the attempts made. Defendant argues the 

return of acknowledgement of service weighs in favor of finding Defendant was not evading 

service. Defendant maintains he never received an email stating that he must file an answer or 

his default will be taken.  Nor does he have any recollection of such conversation with Plaintiff’s 

counsel.   

 Secondly, Plaintiff opposes the motion on the ground that Defendant failed to attach a 

proposed answer. Instead, Defendant tried to file another motion to compel arbitration as a 

responsive pleading.  Plaintiff maintains Defendant McVay has no standing to assert any clause, 

including an arbitration clause, in the Consulting Agreement between RisoftDev Inc. and 

Chatfield, P.C.S. Ltd.  Plaintiff contends McVay was not a party the alleged contract and has no 

legal right to assert any right for Defendants Chatfield or Scarlett. Plaintiff further asserts that 

McVay has failed to show a meritorious defense. 

 In response, Defendant argues that he has no legal obligation to file an answer; the 

summons requires a “written response.”  Defendant argues that the response may be an 

answer, motion to strike, motion to quash, demurrer or motion to compel arbitration.  As to 

Plaintiff’s argument that Defendant lacks standing to compel arbitration, Defendant points out 

the FAC alleges that McVay is the alter ego to a party to the Agreement containing the 

arbitration provision. Besides, on this motion to set aside default, arguments on the merits of the 

motion to compel are not relevant. 

 Finally, Plaintiff argues that Defendant has severely prejudiced the Plaintiff with continual 

delays “in filing one frivolous motion after another,” which has caused Plaintiff massive legal 

costs.  Plaintiff requests sanctions pursuant to CCP § 473(c) in the amount of $4,962.50. 

 In response, Defendant argues the prejudice to Plaintiff is minimal as Plaintiff elected to 

file the FAC after entry of default against Defendant on the original complaint.  Even if 
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Defendant had filed an answer to the complaint, he would still have to file a written response to 

the FAC.    

 

Analysis   

 “It is clearly established that ‘[a] motion for relief under section 473 is addressed to the 

sound discretion of the trial court and an appellate court will not interfere unless there is a clear 

showing of an abuse.’ [Citation.]  (Stafford v. Mach (1998) 64 Cal.App.4th 1174, 1180.)  “‘It is 

not a mental discretion, to be exercised ex gratia, but a legal discretion, to be exercised in 

conformity with the spirit of the law and in a manner to subserve and not to impede or defeat the 

ends of substantial justice.’ [Citation.]”  (Ibid.)   

 “The general rule is to favor, wherever possible, a hearing on the merits, and appellate 

courts are much more disposed to affirm an order where the result is to compel a trial upon the 

merits than it is when a judgment by default is allowed to stand and it appears that a substantial 

defense could be made.”  (Stout v. Bakker (1963) 212 Cal.App.2d 78, 83.) “The policy of the 

law… looks with disfavor upon a party who, regardless of the merits of his case, attempts to 

take advantage of the mistake, surprise, inadvertence, or neglect of his adversary….’” (Smith v. 

Los Angeles Bookbinders Union (1955) 133 Cal.App.2d 486, 499-500, disapproved on other 

grounds in MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.)    

 Under CCP §473(b), the Court has discretion to grant relief from the entry of default 

taken due to mistake, inadvertence, surprise, or excusable neglect.  Here, Defendant has 

offered evidence that the failure to file a written response to the complaint was due to his 

mistake.  Defendant had been appearing in court, in pro per, and attempting to defend this 

matter. He filed a motion to dismiss and a motion to compel arbitration before the entry of 

default.  There is no evidence Defendant was trying to evade or ignore his legal obligations.  

“Section 473 is a remedial statute to be ‘applied liberally’ in favor of relief if the opposing party 

will not suffer prejudice.” (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24.) 

 Secondly, Plaintiff has argued the motion should be denied because Defendant failed to 

include an “an answer.”  As Defendant pointed out in the response, the Summons states “written 

response,” which is not limited to an answer. Moreover, CCP § 1281.7 provides, “A petition 

pursuant to Section 1281.2 may be filed in lieu of filing an answer to a complaint. The petitioning 

defendant shall have 15 days after any denial of the petition to plead to the complaint.”  The 

court in Frog Creek Partners, LLC v. Vance Brown, Inc. (2012) 206 Cal.App.4th 515 in looking 

at the legislative history of this statute noted,   “‘This bill also permits the use of a motion 

to compel arbitration pursuant to a contract rather than requiring the filing of an answer or other 

pleading in the action.” (Frog Creek Partners, LLC v. Vance Brown, Inc. (2012) 206 Cal.App.4th 

515, 530.)   

 Furthermore, Defendant has attached a responsive pleading sufficient to satisfy the 

requirements of CCP § 473(b).  The Supreme Court in County of Los Angeles v. Lewis (1918) 

179 Cal. 398, 400 stated, “The plain object of the provision was simply to require the delinquent 
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party seeking leave to contest on the merits, to show his good faith and readiness….”  (See Job 

v. Farrington (1989) 209 Cal.App.3d 338, 341.)  Defendant has shown his willingness to litigate 

the matter. 

 Finally, Plaintiff has not shown any prejudice from the granting of relief. Plaintiff instead 

argued that Defendant’s filing of previous motions prejudiced him and that Defendant should not 

be rewarded for his abuse of the legal process. “Where the party in default moves promptly to 

seek relief, and the party opposing the motion will not suffer prejudice if relief is granted, ‘very 

slight evidence will be required to justify a court in setting aside the default.’[Citation.]”  (Murray 

& Murray v. Raissi Real Estate Development, LLC (2015) 233 Cal.App.4th 379, 385.) “[A]ny 

doubts in applying section 473 must be resolved in favor of the party seeking relief from default 

[citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 696.)  In its discretion, the 

Court grants Defendant’s motion for relief.    

 As to imposing a penalty under CCP § 473(c), Plaintiff’s request is denied. Request for 
attorney’s fees and costs is also denied. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS. CHATFIELD 
HEARING ON MOTION TO QUASH SUMMONS 
FILED BY SHARKCAGE, INC. 
* TENTATIVE RULING: * 
 

 Cross-Complainant Sharkcage, Inc.’s Motion to Quash is continued to April 20, 2022.  

There is no Proof of Service of this Motion in the Court’s file and no Opposition to the Motion. 

Motion shall be filed and served in accordance with Code of Civil Procedure § 1005.  

Opposition, if any, shall comply with statutory requirement. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

  

 5.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY JESSE LE M.D. 
* TENTATIVE RULING: * 
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Granted, with leave to amend.  See line 8. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY BAY IMAGING CONSULTANTS, et al. 
* TENTATIVE RULING: * 
 
Granted, with leave to amend.  See line 8. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
HEARING ON MOTION TO STRIKE PLAINTIFFS 2nd Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
Granted, with leave to amend.  See line 8. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JESSE LE M.D. 
* TENTATIVE RULING: * 
 

The demurrers filed by defendants Le, Finch, Bay Imaging, and John Muir Health to the 
Second Cause of Action of plaintiff’s Second Amended Complaint (“SAC”) are sustained, with 
leave to amend.  (CCP § 430.10 (e).)  John Muir’s demurrer is also sustained with leave to 
amend because this cause of action must be pleaded with particularity, and the SAC melds all 
defendants together.  (CCP §430.10 (f).)   

 
Any amended complaint shall be filed and served on or before April 7, 2022.  If plaintiff 

amends again, the Court anticipates that it will make a final ruling on the validity of the Second 
Cause of Action on the next demurrer, without further leave to amend.  In the event of any 
further demurrer, plaintiff shall file a redlined copy of the amended complaint, so the Court can 
track the changes 

 
The Court denies Dr. Le’s Requests for Judicial Notice.  None of the requests are 

necessary to resolve the demurrer, and some of them concern matters that are not subject to 
judicial notice. 

 
Background 

 
 This is an action for damages based on medical treatment received by decedent, 
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Raymond Leon Gumbs, Sr.  It began as a claim for medical malpractice by Raymond and for 
loss of consortium by his wife, Cloteal Gumbs.  When Raymond died on December 15, 2020, 
Cloteal filed a First Amended Complaint on May 18, 2021, alleging a First Cause of Action, for 
medical negligence, and a Second Cause of Action, for elder abuse.  The action has been 
brought against multiple defendants, including physicians and a hospital.   
 
 In response to Dr. Le’s demurrer, plaintiff filed the SAC, alleging those same two causes 
of action. 
 
 Dr. Le now demurs again, arguing the SAC fails to allege a cause of action for elder 
abuse.  Based on that defect, Dr. Le also files a motion to strike, arguing that without a valid 
claim for elder abuse, there is no proper basis for an award of attorney’s fees or punitive 
damages.  Various other defendants have filed similar demurrers and motions to strike. 
 
 Discussion 
 
 The California Supreme Court has made clear that a cause of action for elder abuse is 
distinct from a cause of action for professional negligence in at least several ways.  (See 
Delaney v. Baker (1999) 20 Cal.4th 23, 30-31.)  First, it may be stated against any person 
having the care or custody of an elder in a substantial caretaking or custodial relationship, 
whether that person be a healthcare provider or not.  (See Delaney, supra, 20 Cal.4th at 34-35; 
Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 158.)  Second, it involves the failure 
to provide care rather than the provision of negligent care.  (Covenant Care, Inc. v. Superior 
Court (2004) 32 Cal.4th 771, 783 (“Thus, the statutory definition of ‘neglect’ speaks not of the 
undertaking of medical services, but of the failure to provide medical care”); Sababin v. Superior 
Court (2006) 144 Cal. App. 4th 81, 88-89.)  And third, it may be maintained only if the 
defendant’s conduct is reckless or intentional.  (Delaney v. Baker, supra, 20 Cal.4th 23, 31, 34-
35.)   
 
 The line between providing inadequate medical care and failing to provide care can be 
difficult to draw in certain cases because the action may be maintained if there is a withholding 
of care within a general provision of medical care.  “[I]f a care facility knows it must provide a 
certain type of care on a daily basis but provides that care sporadically, or is supposed to 
provide multiple types of care but only provides some of those types of care, withholding of care 
has occurred. In those cases, the trier of fact must determine whether there is a significant 
pattern of withholding portions or types of care. A significant pattern is one that involves 
repeated withholding of care and leads to the conclusion that the pattern was the result of 
choice or deliberate indifference.”  (Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 90.)   
 
 The allegations of the SAC 
 

Here, the SAC alleges the following in the First Cause of Action, for Medical Malpractice.  
Dr. Le is a urologist and was the Medical Director of John Muir Medical Center in Walnut Creek 
at the time of the events in question.  Dr. Nathan is a pulmonologist.  (He has not been served 
and has not filed any pleading challenges.)  Dr. Finch is a radiologist.  He worked for Bay 
Imaging Consultants.  (SAC, ¶ 2, 4, 6.)  John Muir was the hospital where the alleged elder 
abuse occurred over the course of several months in 2019.  (¶ 3, 14, 17.) 
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 Decedent, Raymond Gumbs, who was then 83 years of age, consulted with the 

defendants in September 2019.  Defendants undertook to do all things necessary and proper to 

discharge their responsibility to Raymond as his healthcare providers.  (¶ 15, 16, 22.)   

 

The SAC does not allege when Raymond was first admitted to John Muir.  Raymond 

was transferred into the ICU on a date and for conditions not specified.  He was there for 111 

days.  (¶ 17.) 

 

 Raymond’s creatinine level increased to 3.3 while he was under defendants’ care, but 

John Muir and Dr. Le refused to start dialysis when Raymond went into renal failure.  The delay 

lasted 7-8 weeks (49-56 days), until Raymond was transferred to Alta Bates Hospital where 

dialysis was started immediately.  By then, however, it was too late.  Raymond had progressed 

to End State Renal Disease.  (¶ 16.A.)   

 

 The conduct of defendants fell below the standard of care.  (¶ 19.) 

 

 Incorporating all of these allegations, the SAC then makes the following additional 

allegations in a Second Cause of Action, for Elder Abuse.  John Muir was a healthcare provider 

and care custodian for Raymond, and Drs. Le, Nathan, and Finch were his healthcare providers.  

(¶ 23.)  These four defendants all deprived Raymond of goods or services that were necessary 

for him to avoid physical harm or mental suffering.  (¶ 25.)  Raymond initially went into the 

hospital for pneumonia.  “Rather than putting him on a higher level of care, he was put on a 

lower floor,” where he flat-lined.  Only then did defendants move Raymond to the ICU.  (¶ 26.B.)  

 

Dr. Le committed elder abuse by not giving Raymond any treatment regarding his 

kidneys, which made him swell like a balloon.  There were a series of conversations with clinical 

staff regarding getting Raymond treatment.  A nephrologist said there was nothing that could be 

done:  Raymond’s kidneys had not failed yet.  (¶ 26.A.)   

 

Dr. Finch attempted to switch Raymond’s G-tube to a J-tube without the consent or 

Raymond or Raymond’s son Desmond, who had power of attorney.  Finch also failed to check 

coagulation factors, labs, and records.  As a result, Raymond suffered internal bleeding that had 

to be surgically corrected.  Defendants misrepresented that they had consent to perform the 

procedure.  (¶ 26.C.)   

 

The Head Nurse from the ICU, a doctor, and another nurse came into Raymond’s room, 

asked Raymond if he wanted to die, and said they could give him something to help him die.  

They continually tried to put Raymond on a Do Not Resuscitate Order without consent and were 

treating him as a dying patient, providing only palliative care.  (¶ 26.D.)     
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Defendants kept asking Raymond about having a trach put in, instead of cleaning out his 

lungs.  Raymond repeatedly explained that he did not want a trach done and said not to ask him 

about it anymore.  (¶ 26.E.)  

 

Dr. Le 

 

These allegations fail to state a claim for elder abuse against Dr. Le for several reasons.  

First, they fail to allege the requisite relationship between Raymond and Dr. Le.   In pertinent 

part, elder abuse is defined as the “negligent failure of any person having the care or custody of 

an elder or a dependent adult to exercise that degree of care that a reasonable person in a like 

position would exercise.”  (Welf. & Inst. C. § 15657.10 (a)(1).)  As the California Supreme Court 

made clear in Winn, supra, not all healthcare providers have the “care or custody” of their 

patients.  Skilled nursing facilities typically do; general acute-care hospitals sometimes do, 

doctors intermittently or sporadically seeing patients in their offices usually do not.   

 

For a healthcare provider to have care or custody of his patient for purposes of the Elder 

Abuse Act, there must be a “substantial caretaking or custodial relationship” with the patient, 

involving “ongoing responsibility” (Winn, supra, 63 Cal.4th at 152) for “one or more of an elder's 

basic needs that an able-bodied and fully competent adult would ordinarily be capable of 

managing without assistance.” (Id. at 155.)  

 

 Elder abuse is a statutory cause of action and therefore must be pleaded with 
particularity.  (Covenant Care, supra, 32 Cal.4th at 790.)  However, the SAC does not tell much 
of the story, and certainly not enough to know at what point Raymond was unable to attend to 
his own basic needs; when any healthcare provider took over for him in providing those needs, 
which healthcare providers, if any, provided those basic needs; and which of those healthcare 
providers, if any, had ongoing responsibility to provide those needs rather than only a 
“circumscribed, intermittent, or episodic engagement.”  (Winn, supra, 63 Cal.4th at 158.)   Rather 
than being specific about what each defendant did, the SAC tries in many places to make all 
defendants liable for the conduct of all the other defendants by alleging that “defendants” 
engaged in the conduct rather than alleging which specific defendants engaged in which 
conduct. 
 

The SAC fails to allege when Raymond first entered John Muir, what his general 
physical and mental abilities were when he entered, how the medical condition that brought him 
there – pneumonia – was affecting him at the time, which doctor was primarily in charge of his 
care when he was admitted, and whether he came under the care of the various doctors before 
he was admitted or only afterwards.  It gives scant details about the progression of his condition 
while he was there, other than to allege that he started out on a basic floor, and eventually was 
transferred to the ICU for 111 days.   

 
The SAC describes Raymond as an elderly patient with, primarily, a kidney, and 

secondarily, a lung, problem.  However, it describes Dr. Le as a urologist, not a nephrologist or 

pulmonologist.  Further, it does not allege how often Dr. Le interacted with Raymond while 
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Raymond was hospitalized at John Muir or allege facts to support the conclusion that Dr. Le’s 

engagement with Raymond was anything other than “circumscribed, intermittent, or episodic.” 

 

From the information provided, the Court cannot tell whether Dr. Le (or any of the other 
physicians) had the “care or custody” of Raymond, for what conditions, and for what period of 
time. 
 

Second, and for the same reasons, the SAC fails to allege that the conduct of Dr. Le 

involved a failure to provide care, or simply the provision of negligent care.  Indeed, it says 

nothing about any urological care.  It does not allege that such care was necessary but never 

provided. 

 

Third, the SAC fails to allege facts to support the conclusion that Dr. Le’s conduct was 

reckless or intentional. 

 

Dr. Finch and Bay Imaging 

 

 The SAC alleges that Dr. Finch and his medical group, Bay Imaging, should have 

checked Raymond’s labs before converting the G tube into a J tube because Raymond had a 

documented blood coagulation problem from previous hospital stays and that Dr. Finch changed 

the tube without getting consent from the patient or his family.   

 

 None of that alleges a failure to provide care.  It alleges the provision of negligent or 

unconsented to care.  That constitutes professional negligence, or, perhaps battery, not elder 

abuse.  (See Covenant Care, supra, 32 Cal.4th at 783; Cobbs v. Grant (1972) 8 Cal.3d 229, 240-

241.)   

 

Further, both an elder and a nonelder would have to rely on a healthcare provider to 

convert a G tube into a J tube.  Raymond did not rely on Finch to do this in a way distinct from 

that of a nonelder.  Also, Winn made clear that the key requirement is a significant caretaking or 

custodial relationship between the named defendant and the elder, not between some other 

defendant and the elder.  (See Winn, supra, at 63 Cal.4th at 158; cf. Opp. at 4:6-7.)  Winn 

rejected the argument that the necessary relationship exists just because defendant treated the 

elder at a facility that fits the definition of care custodian in Welfare and Institutions Code section 

15610.17. (Winn, supra, 63 Cal.4th at 164.)   

 

 As in Alexander v. Scripps Memorial Hospital La Jolla (2018) 23 Cal.App.5th 206, 223, it 

is obvious from the SAC that some care was provided.  (Alexander, supra (“Unlike cases in 

which elder abuse is properly pleaded because the patient was abandoned or ignored for 

extended periods of time, here family members disagreed with the nature of care their mother 

was receiving.  Disagreements between physicians and the patient or surrogate about the type 

of care being provided does not give rise to an elder abuse cause of action”).)  The claim is not 

that Finch and Bay Imaging failed to perform a G-tube procedure knowing that injury would 
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probably result, but that they performed the procedure negligently, by failing to check 

Raymond’s labs first.  (See ¶ 16.B. and 26.C.)   

 

The SAC also alleges that the G-tube procedure was performed without consent and 

that there was a false representation that consent had been obtained.  Performing a procedure 

without obtaining proper consent is either negligence or battery.  (See Cobbs, supra.)  But it is 

not elder abuse, even if it is reckless or intentional, because it does not involve a failure to 

provide care. 

 

John Muir 

 

The pleaded basis for elder abuse against John Muir is that John Muir initially placed 

Raymond on a lower level floor, where he flat-lined, instead of on a floor that provided a higher 

level of care.  John Muir then refused to provide Raymond dialysis care when he went into renal 

failure; essentially encouraged Raymond to end his life, providing only palliative care when, 

inferentially, he needed more; and insisted on having a trach put in when Raymond did not want 

one.  (See ¶ 16.A, and 26. B., D., and E.) 

 

The SAC sufficiently alleges the required caretaking or custodial relationship between 

Raymond and John Muir.  The issue is whether it sufficiently alleges a reckless or intentional 

failure to provide care rather than the provision of negligent care. 

 

As alleged, the placement of Raymond on a floor that provided only a lower rather than a 

higher level of care describes nothing more than professional negligence.  There is no allegation 

that this was done because John Muir intended to harm Raymond or knew that he needed a 

higher level of care but provided a lower one anyway.  Further, the SAC is not clear that a 

hospital rather than a physician decides which level of care a patient needs and which floor is 

appropriate to provide it.  

 

The allegation about insisting on having a trach put in is likely construed as an attempt to 

provide care for a basic need, not to withhold it.  

 

The allegation about not providing dialysis is not sufficient because it does not make 

clear that dialysis was withheld for an elder-abuse-type reason rather than because doctors or 

the hospital genuinely believed that dialysis was not yet medically appropriate.  Further, it does 

not allege that a doctor ordered dialysis but the hospital refused to provide it. 

 

That leaves the allegation that two nurses and a doctor were encouraging Raymond to 

die and providing only palliative care when, impliedly, Raymond could have survived with some 

other type of care.  However, this implication should be made specific in a cause of action that 

must be pleaded with particularity.   
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Further, a claim for elder abuse against an entity must show conduct by the entity 

(through an officer, director, or managing agent), rather than simply by the entity’s employees.  

(See Welf. & Inst. C. § 15657 (c) and CC § 3294 (b).)  Doctors are not usually employees of 

hospitals, and nurses, even head nurses, are not sufficiently high-level employees.  (See White 

v. Ultramar, Inc. (1999) 21 Cal.4th 563, 576–577.)   

 

The Motion to Strike 

 

Without a valid cause of action for elder abuse, there is no basis for the Prayer of the 

SAC to request attorney’s fees or punitive damages.  Therefore, the motions to strike are 

granted, with leave to amend on or before April 7, 2020 as stated at the outset of this ruling. 

 
 

  

 9.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
See line 8. 

  

10.  TIME:  9:00   CASE#: MSC20-02053 
CASE NAME: GUMBS VS. LE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BAY IMAGING CONSULTANTS, et al. 
* TENTATIVE RULING: * 
 
See line 8. 

  

11.  TIME:  9:00   CASE#: MSC20-02063 
CASE NAME: TANDY VS. FORD MOTOR CO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY FORD MOTOR COMPANY, et al. 
* TENTATIVE RULING: * 
 

The motion for judgment on the pleadings, filed by defendants, Ford Motor Company 
and Future Ford of Concord, LLC, dba Future Ford Lincoln Mercury of Concord, is granted, with 
leave to amend, as to the fifth, sixth, and seventh causes of action, and otherwise denied.  
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Any amended complaint shall be filed and served on or before April 4, 2022.  

Background 

Plaintiff purchased a 2014 Ford Escape on September 4, 2013, which had a large variety 
of defects "at the time of purchase, or within one-year [sic] thereafter," which substantially impair 
the use, value, or safety of the Escape. (Complaint, ¶¶8, 10, 33.) In connection with the 
purchase, plaintiff received an express written warranty, including, a 3-year/36,000 mile express 
bumper to bumper warranty and a 5-year/60,000 mile powertrain warranty which, inter alia, 
covers the engine and transmission. (Complaint, ¶9.) The vehicle had “one or more defects that 
can result in various problems, including, but not limited to, engine overheating; premature 
failure of the coolant pump; fluid leakage into engine parts; mixing of coolant with engine oil; 
and/or spreading of coolant-oil mixture throughout engine” (referred to as the “Engine Defect”). 
(Complaint, ¶42.) Had plaintiff known that the vehicle suffered from the Engine Defect, plaintiff 
would not have purchased the vehicle. (Complaint, ¶44.)   

Defendant Ford Motor Company and its representative were aware that they were 
unable to service or repair the Escape to conform to the applicable express warranties after a 
reasonable number of repair attempts, yet they failed and refused to promptly replace the 
vehicle or make restitution. (Complaint, ¶15.)  

Plaintiff filed this action in Los Angeles County in February 2020, asserting five causes of 
action under the Song Beverly Consumer Warranty Act (violations of Civil Code Section 1793.2 
(d), violations of Civil Code Section 1793.2 (b), violations of Civil Code Section 1793.2 (a) (3), 
breach of express written warranty and breach of the implied warranty of merchantability). 
Plaintiff also asserts a sixth cause of action for concealment against Ford, and a seventh cause 
of action for negligent repair against Future Ford. After the matter was transferred to this Court, 
defendants answered. 

After efforts to meet and confer with plaintiff, they later moved for judgment on the 
pleadings as to all causes of action based on the running of the applicable statutes of limitation. 
They also argue plaintiff’s second, sixth and seventh causes of action fail to state facts sufficient 
to constitute a cause of action.  

Plaintiff opposes the motion, arguing that the statutes of limitation have not yet run.  

Standard 

Code of Civil Procedure, § 438 (c)(1)(B)(ii) allows the Court to grant a motion for 
judgment on the pleadings in favor of a defendant if the complaint fails to state facts sufficient to 
constitute a cause of action against that defendant. A complaint “is sufficient if it alleges ultimate 
rather than evidentiary facts.” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550.) Like on 
demurrer, when considering a motion for judgment on the pleadings, the Court must accept as 
true all facts alleged in the complaint. (Fireman's Fund Ins. Co. v. Sparks Construction, Inc. 
(2004) 114 Cal.App.4th 1135, 1151.)  

Discussion 

1. Statute of Limitations 

Where a cause of action may be, but is not necessarily, barred based on the statute of 
limitations, judgment on the pleadings should not be granted on that basis. (See Marshall v. 
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Gibson, Dunn & Crutcher (1995) 37 Cal.App.4th 1397, 1403 [discussing demurrers].) In order 
for the bar of the statute of limitations to be raised, the defect must clearly and affirmatively 
appear on the face of the complaint; it is not enough that the complaint shows that the action 
may be barred. (Ibid.)  

Parties appear to agree that the SBA claims (first through fifth causes of action) are 
subject to a four year statute and the fraud and negligence based claims (the sixth and seventh 
causes of action) are subject to a three year statute.  

Plaintiff here purchased the vehicle on September 4, 2013, and defects developed within 
a year, but plaintiff did not file suit until February 11, 2020. As such, over six years elapsed 
between plaintiff’s purchase and the filing of this suit, and over five years since defects 
developed. Arguments in the opposition reference additional dates, but these dates do not 
appear in the pleading.  

Because statutes of limitation do not begin to run until a cause of action accrues, the 
question is therefore when each cause of action accrued. A cause of action accrues at the time 
when the cause of action is complete with all of its elements. (Fox v. Ethicon Endo-Surgery, Inc. 
(2005) 35 Cal.4th 797, 806-807 (internal citations and quotations omitted).)  

a. 1st C/A: Violation of Subdivision (D) of Civil Code Section 1793.2 

This cause of action requires plaintiff to show, inter alia, that plaintiff delivered the 
vehicle to defendant or its authorized repair facility for repair of the defect, or that plaintiff 
notified defendant in writing of the need for repair because the vehicle was not capable of being 
delivered to defendant or its authorized repair facility because of the nature of the defect. (2 
CACI 3201 (2021).) It is unclear, from the face of the pleading, when the vehicle was presented 
for repair. Because the express warranty period extended at least through August of 2018, and 
this case was filed within four years from that time, the complaint does not facially disclose a 
statute of limitations problem. The statute of limitations is not a bar to the first cause of action as 
a matter of law. 

b. 2nd C/A: Violation of Subdivision (B) of Civil Code Section 1793.2 

This cause of action requires plaintiff to show, inter alia, that defendant or its authorized 
repair facility failed to begin repairs within a reasonable time or complete repairs within 30 days 
so as to conform to the applicable warranties. (2 CACI 3205 (2021).) Because it is unclear when 
defendants were notified of defects, or when the vehicle was presented for service, the Court 
cannot say, as a matter of law, when this cause of action accrued. The statute of limitations 
does not, as a matter of law, bar this cause of action. 

c. 3rd C/A: Violation of Subdivision (A)(3) of Civil Code Section 1793.2 

This cause of action requires plaintiff to have presented the vehicle for repair under the 
warranty. Because the date(s) of such presentation is unclear from the face of the pleading, and 
the express warranty period extended at least through August of 2018, the complaint does not 
facially disclose a statute of limitations problem. The statute of limitations does not, as a matter 
of law, bar this cause of action. 

d. 4th C/A: Breach of Express Warranty 

The elements of a cause of action for breach of express warranty under the Song-
Beverly Act are (1) a nonconformity covered by the express warranty that substantially impaired 
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the use, value, or safety of the vehicle; (2) the vehicle was presented to an authorized 
representative of the manufacturer of the vehicle for repair; and (3) the manufacturer or his 
representative did not repair the nonconformity after a reasonable number of repair attempts. 
(Oregel v. American Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1101; see also CACI 3201.) 

From the allegations in the complaint, it seems that plaintiff knew or suspected that the 
vehicle had a defect within a year of purchase. What is not clear is when the number of repair 
attempts crossed the threshold of a “reasonable number of repair attempts.” The cause of action 
is not complete until that time. It is clear that more than one attempt is required. (Silvio v. Ford 
Motor Co. (2003) 109 Cal.App.4th 1205, 1207-1209.) But beyond that, the precise number of 
repair attempts that constitutes a reasonable number is a question of fact for the jury. (See 
Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878.) In addition, the Court notes as a general 
rule of law that when a cause of action accrues is a question of fact for the jury, unless only one 
reasonable inference can be drawn from the undisputed facts. (McKeown v. First Interstate 
Bank (1987) 194 Cal.App.3d 1225, 1228.) 

Given this, it is impossible for the Court to say—as a matter of law, on this record, and at 
this juncture of the litigation—when the express warranty cause of action accrued. The statute of 
limitations does not, as a matter of law, bar this cause of action.  

e. 5th C/A: Breach of Implied Warranty 

On the other hand, the implied warranty cause of action may accrue only up to one year 
after purchase, pursuant to Civil Code § 1791.1 (c). The cause of action therefore had to accrue 
by September of 2014.  

While some authorities conflate tolling with delayed accrual, they are conceptually 
different. (Cuadra v. Millan (1998) 17 Cal.4th 855, 865, fn. 11.) One distinction is whether 
plaintiff has the burden of pleading facts to show (1) the time and manner of discovery and (2) 
the inability to have made earlier discovery despite reasonable diligence. (Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 806-808.) Here, plaintiff’s complaint was filed more than 
four years after accrual of any implied warranty breach. Accordingly, unless tolling applies, to 
extend the timeframe for filing the complaint, the statute of limitations bars the fifth cause of 
action, as it is currently pleaded. However, given the dates noted in the opposition brief, it is 
likely plaintiff has additional facts that may permit this cause of action to be adequately pleaded. 
For this reason, leave to amend is appropriate.  

f. 6th C/A: Concealment 

Code of Civil Procedure, § 338 (d) provides that an action for fraud or mistake must be 
brought within three years. The statute specifically provides that the cause of action is not to be 
deemed to have accrued until the discovery of the facts constituting the fraud or mistake. 
Because accrual in a concealment claim requires discovery, the plaintiff bears no additional 
burden to plead timeliness so long as the statute of limitations problem is not obvious from the 
face of the complaint. The sixth cause of action is not, as a matter of law, barred by the statute 
of limitations. 

g. 7th C/A: Negligent Repair 

As discussed above, the date(s) of any repair(s) have not been alleged. This prevents 
the Court from concluding, as a matter of law, that the cause of action was brought too late. 
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2. Other Grounds for Motion 

a. Second Cause of Action 

Defendants contend the second cause of action fails because plaintiff does not plead 
“which repair” was not commenced within a reasonable time or was not performed within 30 
days. Civil Code § 1793.2 (b) requires service and repair to “be commenced within a reasonable 
time by the manufacturer or its representative.” It further requires the service or repair to 
conform the vehicle to applicable warranties “within 30 days.” These appear to be separate 
requirements and the thirty days is not absolute, but may be extended “by conditions beyond the 
control of the manufacturer or its representatives.” By pleading lack of reasonableness, as well 
as stating the repair was not made within 30 days, plaintiff has successfully stated this violation. 
(See Complaint, ¶19.) Plaintiff need not plead evidentiary facts, only ultimate facts. This cause 
of action has been sufficiently stated. 

b. Sixth Cause of Action 

Defendants challenge the complaint’s lack of specificity with respect to the concealment 
cause of action.  

The elements of a cause of action for fraud based on concealment are: (1) the defendant 
must have concealed or suppressed a material fact, (2) the defendant must have been under a 
duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he or she did if the concealed or suppressed 
fact were known, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage. (Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, 276.) 

In California, fraud must be pled specifically; general and conclusory allegations do not 
suffice. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) The policy of liberal construction of 
the pleadings will therefore not ordinarily be invoked with respect to fraud. (Ibid.) This 
particularity requirement necessitates pleading facts which 'show how, when, where, to whom, 
and by what means the representations were tendered.' (Ibid.) 

In transactions which do not involve fiduciary or confidential relations, a cause of action 
for non-disclosure of material facts may arise where: (1) the defendant makes representations 
but does not disclose facts which materially qualify the facts disclosed, or which render his 
disclosure likely to mislead; (2) the facts are known or accessible only to defendant, and 
defendant knows they are not known to or reasonably discoverable by the plaintiff; (3) the 
defendant actively conceals discovery from the plaintiff.” (Warner Constr. Corp. v. L.A. (1970) 2 
Cal.3d 285, 294.)  

Plaintiff says that Ford had a duty to disclose the defect here because it had exclusive 
knowledge of certain defects, but the complaint contains little specificity. Plaintiff alleges Ford 
issued TSBs in 2014 and 2015, a 2018 recall, and that a 2017 report by the “National Highway 
Traffic Safety” concluded the 2015 Ford Escape suffered from an engine cooling system defect. 
(See Complaint, ¶¶38-41.) These dates are all after plaintiff purchased the vehicle here, and the 
2015 Ford Escape is not the vehicle at issue in this case. 

Plaintiff does not allege any direct buyer-seller relationship with Ford. The vehicle was 
purchased from a dealership, Future Ford. (See Complaint, ¶1.) The only direct dealing plaintiff 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   03/24/22 

 
 

- 17 - 

had with Ford was the receipt of express warranties, but the warranty’s representations are not 
described in detail and, under the facts alleged, would not give rise to a duty of disclosure.  

Plaintiffs contend that duty to disclose is established where the defect possesses a 
safety concern. However, plaintiff’s authorities are not supportive. In both Bardin v. 
DaimlerChrysler Corp. (2006) 136 Cal.App.4th 1255, 1276 and Daugherty v. American Honda 
Motor Co., Inc. (2006) 144 Cal.App.4th 824, 835, the courts considered CLRA claims, and both 
courts found plaintiffs had not stated a claim for concealment, rendering the statements dicta. 
(See Gutierrez v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1259.) 

Plaintiff argues the specificity requirement is not as stringent for concealment claims. 
Plaintiff cites Alfaro v. Community Housing Improvement System & Planning Assn., Inc. (2009) 
171 Cal.App.4th 1356, to support the position that the specificity requirement is relaxed here, 
but the rule in Alfaro only applies where the defendant would necessarily possess knowledge 
concerning the facts of the controversy. Here, Ford could not know what a salesperson said to 
plaintiff, nor has plaintiff pleaded what plaintiff relied on in making the purchase.  

Further, Alfaro was a class action with 38 plaintiffs where the court acknowledged 
considerations of “practicality” in evaluating the pleading requirements of fraud. (Alfaro, supra, 
171 Cal.App.4th at p. 1384.) With only one plaintiff, a standard requiring specific facts, as 
plaintiff understands them, is not impractical. Plaintiff must plead what was relied on, and when 
the reliance occurred, in order to establish whether a duty to disclose exists.  

The vehicle defect is also not sufficiently pleaded. Paragraph 42 of the complaint 
includes a list of issues that “can result” from the “one or more defects” about which Ford knew. 
The list is open-ended and vague. While a plaintiff is not deprived of a remedy if he “cannot do 
what the manufacturer, with its presumably greater expertise, was incapable of doing” (see 
Oregel v. American Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1102, fn. 8), plaintiff here 
should be able to better inform defendants why the vehicle at issue in this case was defective, 
even if the precise technical mechanism is not pleaded. 

Defendants also argue this cause of action fails because the economic loss rule bars it. 
Preliminarily, the Court notes a claim for concealment may not be substantively different from 
affirmative misrepresentation for purposes of the rule, assuming the tort can be shown. 
However, the application of the economic loss rule to cases involving concealment is an open 
question currently before the California Supreme Court and, in light of this posture, this Court 
declines to rule on this basis. (See Rattagan v. Uber Technologies, Inc. (Feb. 9, 2022, No. 
S272113) ___Cal.5th___ [2022 Cal. LEXIS 490, at *1; Rattagan v Uber Technologies, Inc. (9th 
Cir. 2021) 19 F.4th 1188.)  

c. Seventh Cause of Action  

Finally, the motion contends the seventh cause of action for negligent repair fails based 
on the economic loss rule and plaintiff’s inability to plead having paid anything for the repairs. 
Plaintiff fails to respond to these arguments. Plaintiff has failed to specify damages here. The 
economic loss rule has been applied to bar causes of action based on negligence. (Robinson 
Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 989.) Accordingly, the motion is 
granted as to the seventh cause of action.  
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12.  TIME:  9:00   CASE#: MSC20-02184 
CASE NAME: LUMSEY VS. EDWARDS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MATTIE B. EDWARDS 
* TENTATIVE RULING: * 
 
Motion to be relieved is granted.  A de minimus error in use of a Judicial Council form is 
insufficient cause to deny the motion to withdraw.  Proper notice has been given and there is 
good cause (illness and winding down of practice) to grant this motion. 

  

13.  TIME:  9:00   CASE#: MSC20-02184 
CASE NAME: LUMSEY VS. EDWARDS 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY MATTIE B. EDWARDS 
* TENTATIVE RULING: * 
 
Defendant and cross-complainant’s counsel, Mr. Carlton D. Scarlett, appeared at a case 
management conference in this matter and verbally agreed to dismiss the remaining cross-
complaint against both cross-defendants.  At the time of the hearing, Mr. Scarlett was suffering 
from various physical ailments and taking medication to treat his maladies.  Mr. Scarlett now 
moves to set aside his dismissal of the cross-complaint based on his mistaken dismissal of the 
cross-complaint.  Included with the motion is Mr. Scarlett’s affidavit of fault in which he asserts 
that the medications he was taking for a medical condition caused him confusion which is why 
he, in error, verbally dismissed the cross-complaint.    
 
California Code of Civil Procedure section 473(b) provides: “…Notwithstanding any other 
requirements of this section, the court shall, whenever an application for relief is made no more 
than six months after entry of judgment, is in proper form, and is accompanied by an attorney’s 
sworn affidavit attesting to his or her mistake, inadvertence, surprise, or neglect, vacate any (1) 
resulting default entered by the clerk against his or her client, and which will result in entry of a 
default judgment, or (2) resulting default judgment or dismissal entered against his or her client, 
unless the court finds that the default or dismissal was not in fact caused by the attorney’s 
mistake, inadvertence, surprise, or neglect.” (emphasis added).   
 
Plaintiff and cross-defendants object to the motion asserting that Mr. Tagliarini (an attorney who 
appeared at the March 2, 2022 Case Management conference and represented that he “will be” 
substituting in as counsel of record for Plaintiff), appeared on behalf of Mr. Scarlett and agreed 
to the dismissal by Mr. Scarlett.  Mr. Tagliarini’s representation to the Court that he was 
appearing on behalf of Mr. Scarlett is disputed by Mr. Scarlett.  Moreover, Mr. Tagliarini is not 
counsel of record for Defendant and cross-complainant.  Based upon the extenuating 
circumstances and the mandatory relief provisions, the motion to set aside dismissal is granted. 
 
Parties ordered to appear to discuss scheduling. 
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14.  TIME:  9:00   CASE#: MSC20-02274 
CASE NAME: DEOL VS. SANCHEZ 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY MANDEEP DEOL 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside dismissal is continued to April 20, 2022.  There is no Proof of 

Service of this Motion in the Court’s file and no Opposition to the Motion. Motion shall be filed 

and served in accordance with Code of Civil Procedure § 1005.  Opposition, if any, shall comply 

with statutory requirement. 

 

  

15.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: STEPHENS VS. TLC HOMES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY TLC HOMES LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants TLC Homes LLC, Caryn Facunla, and Janice Henderson (collectively, “Defendants”) 
have filed a demurrer to the complaint filed by Plaintiff Curnisha Stephens (“Stephens”). The 
demurrer attacks the eleventh (11th) and twelfth (12th) causes of action.  

The 11th cause of action seeks damages for non-compliant wage statements under Labor Code 
section 226. The 12th cause of action seeks “waiting time penalties” (relief afforded employees 
who are not timely paid wages due and owing) under Labor Code sections 201 and 203. As 
Defendants observe, these causes of action are “derivative” in that the damages allegedly owing 
under sections 226 and 203 result from other alleged conduct—here, the failure to pay 
Stephens for meal and rest breaks (that alleged conduct is separately the basis of the 10th 
cause of action). 

The demurrer presents a pure question of law. The demurrer contends that even if Stephens 
was not properly paid for her meal and rest breaks, and that Defendants violated Labor Code 
section 226.7 as a result, the remedy provided for by Labor Code section 226.7 (all subsequent 
statutory references shall be to the Labor Code unless otherwise noted)—an additional hour of 
pay for each day where compliant rest and/or meal breaks were not provided—is not a wage, 
and therefore is not required to be set forth on a wage statement pursuant to the requirements 
of section 226. 

Supporting this argument, Defendants primarily rely on Naranjo v. Spectrum Security Services, 
Inc. (2019) 40 Cal.App.5th 444 (“Naranjo”). Naranjo holds just what Defendants say it does; in 
short, “[s]ection 226.7 actions do not entitle employees to pursue the derivative penalties in 
sections 203 and 226.” (Id. at p. 474.) Ordinarily, that would end the inquiry, as it hardly needs 
saying that the Court is bound to follow controlling law of a superior tribunal. But the California 
Supreme Court has granted review of Naranjo. (257 Cal.Rptr.3d 188.) Accordingly, Naranjo is 
no longer controlling law the Court is bound to follow. Rather, it is persuasive authority the Court 
may review to inform its decision. (Rule of Court 8.1115.)  
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Analysis 

Relevant Statutory Language 

Section 203 provides in relevant part that “[f]f an employer willfully fails to pay … any wages of 
an employee who is discharged or who quits, the wages of the employee shall continue as a 
penalty from the due date thereof at the same rate until paid or until an action therefor is 
commenced; but the wages shall not continue for more than 30 days.” 

Section 226(a) identifies the information that an employer must include on employees’ pay 
statements. Among the information required to be provided is “gross wages earned,” and “net 
wages earned.” Section 226(e) entitles employees “suffering injury as a result of a knowing and 
intentional failure by an employer to comply with subdivision (a)” to recover the greater of actual 
damages or $50 for an initial violation and $100 for subsequent violations, plus costs and 
attorney’s fees. 

Section 226.7(b) provides that employers may not require employees to work during any meal 
or rest period. Section 226.7(c) further provides that if an employer fails to provide an employee 
a meal or rest period in accordance with an applicable order of the IWC, “the employer shall pay 
the employee one additional hour of pay at the employee’s regular rate of compensation for 
each workday that the meal or rest or recovery period is not provided.” 

Characterization of Additional Hour of Pay 

After a careful reading of the two California Supreme Court cases directly relevant to the present 
inquiry, Kirby v. Immoos Fire Protection, Inc. (2012) 53 Cal.4th 1244 (“Kirby”) and Murphy v. 
Kenneth Cole Productions, Inc. (2007) 40 Cal.4th 1094 (“Murphy”), the Court finds the following 
two points abundantly clear: 

First, an action alleging a violation of section 226.7 is not an action for nonpayment of wages. 
That is, the conduct that gives rise to the claim—the conduct an employer must engage in to 
violate section 226.7—is not failing to pay wages. Rather, by failing to provide compliant meal, 
rest, or recovery breaks, an employer violates section 226.7 and engages in conduct that gives 
rise to the section 226.7 claim. (Kirby, 53 Cal.4th at pp. 1255-56.) 

Second, and just as clear, the remedy for an employer’s violation of section 226.7 (an additional 
hour of pay for each day the employer fails to provide compliant meal and rest breaks) is a 
wage. This was the unequivocal holding in Murphy. There, the Supreme Court was called upon 
to decide “whether the one additional hour of pay provided for in Labor Code section 226.7 
constitutes a wage or premium pay … or a penalty.” (Murphy, 40 Cal.4th at p. 1099.) The 
Court’s conclusion was clear: “[w]e conclude that the remedy provided in Labor Code section 
226.7 constitutes a wage or premium pay.” (Id.) The Supreme Court also said: “[w]e hold that 
section 226.7’s plain language, the administrative and legislative history, and the compensatory 
purpose of the remedy compel the conclusion that the additional hour of pay is a premium wage, 
not a penalty.” (Id. at p. 1114.) 

As set forth above, section 226(a) requires employers to furnish pay statements including both 
“gross wages earned” and “net wages earned.” The question before the Court, then, is whether 
a wage statement violates section 226 if it does not include the remedy for a section 226.7 
violation—an additional hour of pay—as a wage. 
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While the Court’s research located abundant federal authority relevant to this question (some 
with holdings that ultimately agree with Naranjo, and some with holdings that ultimately 
disagree), more important is the plain language of section 226(a) coupled with the holding of the 
California Supreme Court in Murphy. Section 226 requires a wage statement to contain an 
accounting of “gross wages earned” and “net wages earned,” and Murphy held that the 
additional hour of pay is a wage. Murphy also explained that “an employee is entitled to the 
additional hour of pay immediately upon being forced to miss a rest or meal period.” (Id. at p. 
1108.) There does not appear to be any controlling authority suggesting the Court should depart 
from a straightforward application of Murphy to the statutory language. A wage statement must 
include wages. The additional hour of pay is a wage to which the employee is immediately 
entitled.   

The reply contends that Kirby “limited the holding of Murphy to the context of the statute of 
limitations.” Defendants do not provide a pincite or any particular language from the Kirby 
opinion to support this assertion, and the Court disagrees. Kirby does not alter or limit the 
holding in Murphy. Rather, it approves of it. Murphy held that the additional hour of pay was 
wages. Kirby is explicit that it does not alter that conclusion. (Id. at p. 1257 [holding in Kirby “is 
not at odds with our decision in Murphy … We said [in Murphy] that the ‘additional hour of pay’ 
remedy in section 226.7 is a liability created by statute and that the liability is properly 
characterized as a wage, not a penalty.”].) There is nothing in Kirby that says that the additional 
hour of pay is not a wage, or that it can only be a wage in certain contexts. This makes sense, 
because Kirby and Murphy addressed different questions, as set forth above. Kirby analyzed the 
action triggering the violation under section 226.7, while Murphy considered whether the 
resulting remedy constitutes wages.  

Defendants also contend that Naranjo “limited Murphy to its facts.” (Reply 6:14-16.) In the first 
instance, the Court is dubious of the proposition that the Court of Appeal has the power to limit a 
decision of the Supreme Court to its facts in a way that is binding on a lower tribunal. But in any 
event, even if Naranjo did limit Murphy to its facts, the Court would not be bound by that 
limitation. (Rule of Court 8.1115.)  

Turning to some of the persuasive federal court decisions on this point, particularly salient is the 
Northern District’s comment: “[i]f an employee is entitled to the additional hour of pay 
‘immediately’ upon being forced to miss a rest or meal period, it appears inconsistent to 
conclude that an employee is not also entitled to have the additional hour of pay documented on 
their wage statements and timely paid upon termination or resignation.” (Bellinghausen v. 
Tractor Supply Co. (N.D. Cal. Feb. 3, 2014, No. C-13-02377 JSC) 2014 U.S. Dist. LEXIS 13212, 
at *25 [refusing to conclude that section 226(a) and section 203 claims based on alleged meal 
and rest period violations failed as a matter of law].). That proposition seems to the Court to be 
consistent with Murphy and the statutory language. 

Also persuasive here and in accord with the Court’s conclusion is Abad v. General Nutrition 
Centers, Inc. (C.D. Cal. March 7, 2013, No. SACV 09-00190-JVS (RNBx)) 2013 U.S. Dist. 
LEXIS 116057, at **7-11 (see generally discussion therein; also compiling additional cases in 
accord with the Court’s position). 

As the Court alluded to above, there are plenty of federal cases that agree with the holding in 
Naranjo. The Court will not analyze each or all of them, since the Court has already concluded 
that the controlling law (i.e., Murphy and Kirby combined with the plain language of the relevant 
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statutes) compels the result it reaches here and those cases are merely persuasive. 

In their reply, Defendants argue that the opposition ignores two additional California cases cited 
by the demurrer. The first is Kirby, which the Court has addressed above. The second is Lane v. 
Francis Capital Management LLC (2014) 224 Cal.App.4th 676 (“Lane”). 

Any contention that Lane compels a contrary result is easily dispensed with. The inquiry in Lane 
was the same as the inquiry in Kirby. In Lane, the plaintiff alleged, among other things, causes 
of action for waiting time penalties under section 203 (as Stephens has here), and for wage 
statement violations under section 226 (as Stephens has here). (Lane at p. 680.)  

The trial court denied a motion to compel arbitration, because, it concluded, Labor Code section 
229 precluded the arbitration of actions for the collection of due and unpaid wages. As to the 
two causes of action relevant to the analysis here (waiting time penalties and wage statement 
violations), the Court of Appeal reversed. It relied explicitly on Kirby to find those causes of 
action are “for a failure to provide mandated meal or rest breaks.” (Id. at p. 684.) That is, Lane 
was not concerned with the nature of the remedy those causes of action might afford a plaintiff 
(as Murphy was). Lane was concerned with the underlying conduct that gave rise to the causes 
of action (as Kirby was). Telling in this regard is that Lane cites Kirby (to discuss the nature of 
the claims) but not Murphy. Nowhere does Lane question (or even mention) Murphy. Rather, 
Lane concluded that the waiting time penalty cause of action and the wage statement violation 
cause of action were not within the ambit of section 229 because the conduct that gives rise to 
those causes of action is not a failure to pay wages, but a failure to provide mandated meal or 
rest breaks. This conclusion is perfectly in accord with Kirby, and beyond reinforcing the holding 
in Kirby, is not particularly helpful to the Court’s inquiry here. 

At bottom, Naranjo is persuasive authority, and the Court is wholly unpersuaded. The holding of 
Naranjo that premiums under section 226.7 are not wages appears to the Court to be in direct 
conflict with the California Supreme Court’s decision in Murphy. (Murphy at p. 1099 [“[w]e 
conclude that the remedy provided in Labor Code section 226.7 constitutes a wage or premium 
pay….”]; at p. 1111 [“’Functional’ Analysis Does Not Undermine Conclusion That Payment 
Constitutes a Wage”]; at p. 1120 [“[w]e hold that section 226.7’s plain language, the 
administrative and legislative history, and the compensatory purpose of the remedy compel the 
conclusion that the ‘additional hour of pay’ is a premium wage, not a penalty.”].) 

The demurrer is overruled. Defendants shall serve and file an answer to the complaint on or 
before April 22, 2022. 

 

  

16.  TIME:  9:00   CASE#: MSC21-01368 
CASE NAME: GLENN VS. CHEVRON 
HEARING ON MOTION TO ALLOW JOSEPH McGOWIN TO APPEAR PRO HAC VICE 
* TENTATIVE RULING: * 
 
Pursuant to California Rules of Court Rule 9.40(a), 
 
A person who is not a member of the State Bar of California but who is a member in good 
standing of and eligible to practice before the bar of any United States court or the highest court 
in any state, territory, or insular possession of the United States, and who has been retained to 
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appear in a particular cause pending in a court of this state, may in the discretion of such court 
be permitted upon written application to appear as counsel pro hac vice, provided that an active 
member of the State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to 
permit upon request an attorney holding a license to practice law from one state to appear in the 
courts of a sister state, and there take part in the trial of an action pending in said courts. 
 
Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 
9.40 is complied with, permission to appear pro hac vice should be granted and will be denied 
only in extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in 
California, pro hac vice applications are routinely granted).  Counsel has complied with Rule 
9.40 and thus, this unopposed motion is granted. 

 

  

17.  TIME:  9:00   CASE#: MSC21-01664 
CASE NAME: DUGGAN VS BDM ASSOCIATION 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BRISA DEL MAR ASSOCIATION INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Brisa Del Mar (“BDM”) Association Inc. (“Defendant” or “HOA”)’s 

motion to strike. The Motion relates to Plaintiff Molly Duggan, Erik Cochran, and Gabriella 

Duggan-Cochran (collectively, “Plaintiffs”)’s First Amended Complaint (“FAC”) for (1) breach of 

governing documents; (2) breach of fiduciary duty; (3) negligence; (4) breach of implied 

covenant of good faith and fair dealing; (5) continuing nuisance; (6) continuing trespass; and (7) 

declaratory relief. 

Defendant seeks to strike paragraphs 69, 70, and 71 of the FAC and paragraphs 7 of the prayer 

for relief.  

For the following reasons, Defendant’s motion is granted, without leave to amend. 

Analysis  

This is Plaintiffs’ second attempt to allege punitive damages.  

Civil Code section 3294 authorizes the recovery of punitive damages in non-contract cases 
where “the defendant has been guilty of oppression, fraud, or malice … .” (Civ. Code § 3294(a).) 
“‘Malice’ means conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” (Id. § 3294(c)(1).) “‘Oppression’ means despicable conduct that 
subjects a person to cruel and unjust hardship in conscious disregard of that person's rights.” 
(Id., § 3294(c)(2).) “‘Fraud’ means an intentional misrepresentation, deceit, or concealment of a 
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material fact known to the defendant with the intention on the part of the defendant of thereby 
depriving a person of property or legal rights or otherwise causing injury.” (Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that defendant’s conduct was oppressive, fraudulent 

or malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiffs 

have not done so. Plaintiffs do not allege any “base, vile, or contemptible” conduct. (See College 

Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725). The FAC alleges the legal conclusion 

that the HOA’s actions were malicious (FAC at ¶ 69), that they were oppressive (id. at ¶ 70) and 

that they amount to fraud (id. at ¶ 71), but the allegations in support of these conclusions are 

insufficient. There are no allegations that support the conclusion that Defendant acted “with a 

willful and conscious disregard for the rights or safety of others.” (Civ. Code § 3294(c)(1).) 

The Court finds the facts alleged in Plaintiffs’ FAC are insufficient to support a finding of malice, 

oppression, or fraud. The Court, therefore, grants Defendant’s motion to strike punitive damages 

without leave to amend. 

 

  

18.  TIME:  9:00   CASE#: MSC21-02408 
CASE NAME: HUFF VS.  CC COMM. COLLEGE DIST. 
HEARING ON MOTION TO STRIKE PLAINTIFFS COMPLAINT 
FILED BY BRYAN REECE 
* TENTATIVE RULING: * 
 
The hearing is continued to April 14, 2022, at 9:00 a.m., in Department 36. 
 

  

19.  TIME:  9:00   CASE#: MSC21-02408 
CASE NAME: HUFF VS. CC COMM. COLLEGE DIST. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BRYAN REECE 
* TENTATIVE RULING: * 
 
The hearing is continued to April 14, 2022, at 9:00 a.m., in Department 36. 
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20.  TIME:  9:00   CASE#: MSC21-02694 
CASE NAME: THE PETTIBON SYSTEM VS. DOBBS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL DOBBS, et al. 
* TENTATIVE RULING: * 
 
 
Defendants Michael Dobbs (individually) and Michael Dobbs dba ArcLight Corporation 

(collectively “Defendants”) demur to Plaintiff The Pettibon System, Inc.’s (“Plaintiff”) Complaint, 

pursuant to Code of Civil Procedure section 430.10.  Specifically, Defendants demur to the 

Complaint’s:  (1) First Cause of Action for Breach of Contract pursuant to Code of Civil 

Procedure sections 430.10(e) and (f) as uncertain because the Complaint’s Exhibit B contradict 

the Complaint’s allegations and fail to allege facts to support Plaintiff’s own performance; (2) 

Second Cause of Action for Conversion pursuant to Code of Civil Procedure sections 430.10(e) 

and (f) for failure to state a cause of action because the Complaint’s Exhibit B states that title to 

the products does not transfer to the Plaintiff upon final payment; (3) Fourth Cause of Action for 

Tortious Interference pursuant to Code of Civil Procedure sections 430.10(e) and (f) for failure to 

state sufficient facts to support a cause of action because the Complaint fails to allege the 

identity of the third party whom Defendants allegedly interfered with a business relationship or 

support Defendants’ knowledge of said business relationship; and (4) Fifth Cause of Action for 

Negligent Misrepresentation pursuant to Code of Civil Procedure section 430.10(e) for failure to 

state a cause of action because the Complaint’s Exhibit B in Section 15.0 states that Exhibit B 

contains the entire understanding between the parties. 

 

For the reasons explained below, the Court hereby orders: 

 

1. As to the First Cause of Action for Breach of Contract, the Court overrules the 

demurrer. 

2. As to the Second Cause of Action for Conversion, the Court overrules the demurrer. 

3. As to the Fourth Cause of Action for Tortious Interference, the Court sustains the 

demurrer. 

4. As to the Fifth Cause of Action for Negligent Misrepresentation, the Court overrules 

the demurrer. 

 

The Court hereby sustains, in part, and overrules, in part, Defendants’ demurrer to the 

Complaint, with leave to amend. 

 

Plaintiff further submitted “Objections to New Evidence” submitted in Defendants’ Reply papers.  

However, it appears that this “new evidence” pertains only to counsels’ dispute on whether the 

other met and conferred in good faith prior to Defendants’ filing the demurrer, and it appears to 

be unrelated to the merits of the Demurrer.  The Court therefore overrules Plaintiff’s objections.  

The Court further finds the parties’ meet and confer efforts were sufficient. 
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Legal Standard 
 
In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not “‘contentions, deductions or conclusions of fact or law.’”  (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318; see also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 
865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.)  The Court “assume[s] 
the truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 
deductions, or conclusions of law.”  (California Logistics, Inc. v. State of California (2008) 161 
Cal.App.4th 242, 247.)  Further, “[i]n the construction of a pleading, for the purpose of 
determining its effect, its allegations must be liberally construed, with a view to substantial 
justice between the parties.”  (Code Civ. Proc., §452.) 
 
In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 
which the Court can take judicial notice.  (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 
v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [“In reviewing the ruling on a demurrer, a 
court cannot consider, as Mercury would have us do, the substance of declarations, matters not 
subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 
contents.” (Citations omitted.)].) 
 
Moreover, “[w]here the defect raised by a motion to strike or by demurrer is reasonably capable 
of cure, ‘leave to amend is routinely and liberally granted to give the plaintiff a chance to cure 
the defect in question.’” (CLD Construction Inc., supra, 120 Cal.App.4th at 1146 [quoting Price v. 
Dames & Moore (2001) 92 Cal.App.4th 355, 360; Grieves v. Superior Court (1984) 157 Cal. 
App. 3d 159, 168].)  Also, “[i]t is generally an abuse of discretion to deny leave to amend, 
because the drastic step of denial of the opportunity to correct the curable defect effectively 
terminates the pleader's action” (Ibid., at 1146-1147 [citation omitted].) 
 
Brief Factual Background 

 
On December 30, 2021, Plaintiff filed the Complaint against Defendants, asserting the following 
causes of action: (1) Breach of Contract; (2) Conversion; (3) Unjust Enrichment; (4) Tortious 
Interference; and (5) Negligent Misrepresentation.   
 
The Complaint alleges that Defendants contacted Plaintiff in July of 2019 and submitted a 
written project proposal and a revised proposal about July 19, 2019 for the design of custom 
automation equipment.  (Compl., ¶9.)  Attached as Exhibit A to the Complaint is the alleged 
written proposal.  (Ibid., ¶10.)  Essentially, Defendant’s proposal was to include the reverse 
engineering of manufacturing product configurations and development of the manufacturing line 
for Plaintiff’s products and, after evaluating the best approach, to create conceptual 3-D solid 
models of the proposed manufacturing line, among the other listed logistics and services.  (Ibid.)  
Exhibit A is a letter, dated July 19, 2019, from ArcLight Corporation to Chad O’Mealy (President 
of Pettibon System), regarding a revised “fixed price proposal to supply a conceptual design for 
an automated manufacturing line for [Plaintiff’s] products, in accordance with [their] telephone 
conversation[.]”   
 
The Complaint alleges that Defendant sent an additional written proposal to Plaintiff on or about 
September 25, 2019, which is attached to the Complaint as Exhibit B (a proposal letter dated 
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September 25, 2019) and includes a price total of about $691,018 and the payment terms.  
(Compl., ¶11.)  Plaintiff stated it entered “into an agreement in 2019” with Defendants.  (Ibid., 
¶12.)  Plaintiff separately engaged in preparation to “house the equipment once completed, 
incurring construction cost, including but not limited to, facility modifications directed by 
[Defendants], material costs and labor costs in excess of payments to [Defendants][.]”  (Ibid., 
¶13.)  The Complaint further alleges that Plaintiff paid Defendants pursuant to the agreement, all 
payments through 90% completion prior to shipment.  (Ibid., ¶14.)  However, the Complaint 
alleges that Defendants failed to complete the functional design for the automation equipment, 
and in February 11, 2021, Defendants “confirmed that he was not finishing the project” and 
“would not release the incomplete design, equipment or hardware unless a release was signed 
that would waive liability as to” Defendants, and further threatened to “abandon the partially 
completed physical product designed” if Plaintiff refused to sign a release of liability.  (Ibid., ¶¶ 
15-16.) 
 
The First Cause of Action for Breach of Contract states that the parties entered into an “oral 
contract based upon the written proposals” that Defendants prepared.  (Compl., ¶18.)  The 
Complaint states that Plaintiff performed all or substantially all it was required, including making 
payments to Defendants, but Defendants breached the contract by failing to complete and 
deliver the final products required by the contract, harming Plaintiff.  (Ibid., ¶¶19-22.) 
 
The Second Cause of Action for Conversion alleges that Plaintiff paid for Defendants’ design 
and has the right to possess tangible and intangible intellectual property, pursuant to the parties’ 
contract, causing Plaintiff harm.  (Compl., ¶¶24, 29.)  The Complaint alleges Defendant “willfully 
interfered with Plaintiff’s right to possess” the property and that Defendants’ release of liability 
requirement was never part of the parties’ agreement.  (Ibid., ¶¶25-27.) 
 
The Third Cause of Action for Unjust Enrichment alleges that Plaintiff made payment in excess 
of $600,000 to Defendants, but “Plaintiff received essentially nothing in return[,]” because 
Defendants breached the contract and failed to provide the agreed upon product (the 
automation equipment).  (Compl., ¶31.)  Plaintiff seeks equitable restitution of the monies paid 
to Defendant. (Ibid., ¶32.) 
 
The Fourth Cause of Action for Tortious Interference alleges that Defendants were aware that 
Plaintiff intended to use the final product/equipment contracted for to produce products for third 
parties.  (Compl., ¶35.)  However, the Complaint alleges that due to Defendants’ failure to 
complete its “agreed scope of work,” Defendants “wrongfully and directly prevented Plaintiff from 
developing relationships and businesses with third parties,” adversely affecting Plaintiff’s 
business relationships and profits.  (Ibid., ¶36.) 
 
The Fifth Cause of Action for Negligent Misrepresentation alleges that Defendants 
misrepresented to Plaintiff Defendants’ capability to design the automation equipment and 
perform tasks required to complete the design, the quality of materials, and the timeframe for 
completing the work, despite having “no reasonable grounds to believe that these 
misrepresentations were true” at the time.  (Compl., ¶¶39-40.)  Defendants further allegedly 
failed to complete the equipment, to meet the represented delivery date for the final product 
design, and to meet the quality of product represented, and finish the project.  (Ibid., ¶40.)  The 
Complaint asserts that Defendants intended for Plaintiff to rely on the Defendants’ 
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misrepresentations, upon which Plaintiff did rely, including inducing payments from Plaintiff and 
delaying the project to Plaintiff’s detriment.  (Ibid., ¶¶41-42.) 
 
Analysis 
 
Defendants filed its Demurrer to Plaintiff’s Complaint as to all but the Third Cause of Action. 
 

Defendants demur to the First Cause of Action for Breach of Contract pursuant to Code of Civil 

Procedure sections 430.10(e) and (f) as uncertain because the Complaint’s Exhibit B contradict 

the Complaint’s allegations and fail to allege facts to support Plaintiff’s own performance.  

(Demurrer (“Dem”), 3:27-4:2.)  It appears that Defendants’ argument here is to assert that the 

Complaint’s allegations are “false” in that Exhibit A was not incorporated into Exhibit B’s terms, 

because the Complaint alleges an oral contract was formed based on “proposals.”  Defendants 

further assert that Exhibit B is the full contract between the parties, as evidenced by Section 

15.0 therein.  (Dem., 5:5-11.)  However, Defendants ignore the allegation that Plaintiff’s breach 

of contract claim is based on an oral contract.  Moreover, both Exhibit A and Exhibit B state 

that each are “proposals,” not complete contracts.  There is no information or allegation in the 

Complaint indicating that either were accepted in full by either party.  The Court must treat the 

factual allegations as true in ruling on a demurrer.  The Complaint states that there was an oral 

contract based on these written proposals and it can be inferred that the oral contract arose 

after the written proposals were exchanged.  The Complaint does not state nor imply that the 

proposals were the full contract between the parties.  Moreover, the Complaint asserts several 

allegations to support a breach of the contract, including Defendant’s failure to “design and build 

a manufacturing line” for Plaintiff’s products, which Defendants appear to agree was part of the 

contract (see Dem., 4:22-25).  Defendants further argue that Plaintiff is not entitled to benefit 

from “any part” of the contract unless it has fully performed (see Dem., 5:15-6:3).  However, the 

Complaint alleges that Plaintiff did perform by making all progress payments required by the 

contract, the only remaining payment would have been due if Defendants delivered the product, 

but Defendants never completed and shipped any product.  Defendants failed to address these 

allegations in its moving papers.  Defendants are made aware of the contract terms alleged, the 

breaches claimed against them, and the harm resulting from such breaches.  The Court finds 

there are sufficiently pleaded facts to support this cause of action and overrules the demurrer. 

 

Defendants demur to the Second Cause of Action for Conversion pursuant to Code of Civil 

Procedure sections 430.10(e) and (f) for failure to state a cause of action because the 

Complaint’s Exhibit B states that title to the products does not transfer to the Plaintiff upon final 

payment.  Defendants assert that, pursuant to the terms set forth in Exhibit B to the Complaint, 

Plaintiff is only entitled to title and interest in any work products upon full payment of all invoices 

submitted by Defendants, but Plaintiff admits to only paying 90% of the contract payments.  

(Dem., 6:11-7:11.)  As explained above, Defendants’ argument wrongfully presumes the Court 

will consider only Exhibit B as the full and final contract, in contradiction to the allegations set 

forth in the Complaint.  In ruling on a demurrer, the Court does not rule as to the merits of the 

allegations set forth in the Complaint, but must take all pleaded facts as true.  Defendants’ 

argument here is that Plaintiff failed to pay the 10% shipping progress payment.  Discussed 
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above, the Complaint asserts that Defendants failed to complete and ship the products that 

would have triggered such payment obligation by Plaintiff.  The Demurrer instead ignores the 

Complaint’s allegations that oral contract terms included Plaintiff’s right to possess the 

production equipment, and Plaintiff was excused or justified in not remitting the final 10% 

payment due to Defendant’s breaches of contract.  Plaintiff further points out that a release of 

liability was never part of the oral contract, and Defendants’ unilateral condition interfered with 

Plaintiff’s right to possess the property.  However, the Demurrer further fails to address these 

allegations. Defendants’ argument is unpersuasive.  The Court overrules the demurrer as to this 

cause of action. 

 

Defendants demur to the Fourth Cause of Action for Tortious Interference pursuant to Code of 
Civil Procedure sections 430.10(e) and (f) for failure to state sufficient facts to support a cause 
of action because the Complaint fails to provide the identity of the third party whose business 
relationship Defendants allegedly interfered with, nor does Plaintiff allege facts to support 
Defendants’ knowledge of said business relationship.  Defendants cite Roy Allan Slurry Seal, 
Inc. v. American Asphalt South, inc. (2017) 2 Cal.5th 505, 512 to support its claim that the 
Complaint fails to allege facts supporting all five elements of intentional interference with 
prospective economic advantage.  Moreover, Defendants cite Roth v. Rhodes (1994) 25 
Cal.App.4th 530, 546 for support that this cause of action requires “the existence of a business 
relationship with which the tortfeasor interfered.  Although this need not be a contractual 
relationship, an existing relationship is required.”  (Dem., 7:22-8:18.)  Defendants argue the 
Complaint lacks any facts identifying a specific third party with whom Plaintiff had an existing 
relationship and which Defendants were aware.  The Court finds this to be true in that the 
Complaint generally refers to third parties, and claims Defendant’s breach hindered “Plaintiff 
from developing relationships and businesses with third parties,” (Compl., ¶36).  This could be 
interpreted that Plaintiff either did or did not have an existing business relationship that was 
interfered with.  This is unclear and vague.  Moreover, the Complaint fails to identify any 
specific, existing third party business relationship, as is required.  Plaintiff’s opposing papers 
appear to agree with the elements required, but doesn’t argue against whether Plaintiff should 
identify any specific business relationship in the Complaint and again generalizes that business 
relationships were harmed.  The Court agrees with Defendants and sustains the demurrer as to 
the Fourth Cause of Action. 
 

Defendants demur to the Fifth Cause of Action for Negligent Misrepresentation pursuant to 

Code of Civil Procedure section 430.10(e) for failure to state a cause of action because the 

Complaint’s Exhibit B in Section 15.0 states that Exhibit B contains the entire understanding 

between the parties.  Defendants quote Hale v. George A. Hormel & Co. (1975) 48 Cal.App.3d 

73, 86, which states that negligent misrepresentation rests upon a legal duty, “imposed by 

contract, statute or otherwise, owed by a defendant to the injured person.”  Defendants assert 

that this cause of action fails because Exhibit B, Section 15.0, states that it contains the entire 

contract between the parties, but the Complaint’s allegation that Defendant “misrepresented that 

he was capable of designing the equipment as to the quality of the materials to be used” are not 

included in Exhibit B.  As explained above, Defendants are wrong to contend here that the 

Court must consider only Exhibit B as the full contract, as the Complaint asserts there is an oral 

contract that formed, based on both proposals submitted to Plaintiff.  Defendants, however, do 
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not disagree that it had a contract with Plaintiff and merely dispute whether Defendants’ “quality” 

of performance is part of that contract.  Moreover, the Complaint alleges many contractual 

misrepresentations, including Defendants’ capability to design the automation equipment and 

perform tasks required to complete the design, the quality of materials, the timeframe for 

completing the work, Defendants’ ability to ship the products according to the agreed upon 

delivery date, and Defendants’ intent to finish the project.  Defendants’ demurrer fails to address 

each of the pleaded allegations.  These leave many questions of fact that may support Plaintiff’s 

misrepresentation claims.  Therefore, the Court overrules the demurrer as to the Fifth cause of 

action. 

 

  

21.  TIME:  9:00   CASE#: MSN22-0283 
CASE NAME: VASN LLC  VS.  GOWERKS, INC. 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY VASN LLC, 
* TENTATIVE RULING: * 
 
 Plaintiff VASN LLC’s Petition for release of property from lien is continued to April 20, 
2022.  There is no Proof of Service of this Motion in the Court’s file and no Opposition to the 
Petition. Petition shall be filed and served in accordance with Code of Civil Procedure § 1005.  
Opposition, if any, shall comply with statutory requirement. 

 

 
ADD-ONS 

 

22.  TIME:  9:01  CASE#: MSC19-01948 
CASE NAME: EBERT VS. CITY OF SAN PABLO 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY JENNIFER EBERT 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for a new trial regarding defendants’ demurrer to plaintiff’s Third 
Amended Complaint (“TAC”) is denied. 
 
 Background 
 
 The Court denies plaintiff’s Request for Judicial Notice as unnecessary.  Prior pleadings 
are in the Court’s file and the Court has access to the applicable sections of the Government 
Code. 
 

Following a hearing on the demurrer to the TAC, the Court issued an Order after Hearing 
(the “Order”), sustaining the demurrer without leave to amend. 
 
 Plaintiff now moves for a new trial.  While such a motion is ordinarily made only after a 
trial of an issue of fact to the court or a jury, it may also be filed after the court has tried a pure 
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issue of law by sustaining a challenge to the pleadings.  (See Carney v. Simmonds (1957) 49 
Cal.2d 84, 89-91.) 
 
 In pertinent part, section 657 of the Code of Civil Procedure states that a motion for a 
new trial may be made on the following grounds:   
 

1. Irregularity in the proceedings of the court . . . or any order of 
the court or abuse of discretion by which either party was 
prevented from having a fair trial. 
 
4. Newly discovered evidence, material for the party making the 
application, which he could not, with reasonable diligence, have 
discovered and produced at the trial. 
 
6. Insufficiency of the evidence to justify the . . . decision, or the . . 
. decision is against law. 

 
 Plaintiff raises each of these grounds.   

 
A. Abuse of Discretion. 

 
A trial court does not exercise discretion in deciding whether a claim states a cause of 

action.  It makes a legal determination that is subject to de novo review.  The only issue on 
which the trial court exercises discretion is whether to grant leave to amend.   

 
At the time of the demurrer, plaintiff was on her fourth version of the complaint.  CCP § 

430.41 (e)(1) provides, “In response to a demurrer and prior to the case being at issue, a 
complaint . . . shall not be amended more than three times, absent an offer to the trial court as 
to such additional facts to be pleaded that there is a reasonable possibility the defect can be 
cured to state a cause of action.”  “[T]he burden is on the plaintiff to demonstrate that the trial 
court abused its discretion. . . . Plaintiff must show in what manner he can amend his complaint 
and how that amendment will change the legal effect of his pleading.”  (Goodman v. Kennedy 
(1976) 18 Cal.3d 335, 349.)   

 
In deciding whether to grant further leave to amend here, the Court did not consider 

“evidence.” Rather, it considered plaintiff’s explanation of how she would have amended and 
how that amendment would change the legal effect of her pleading.  That explanation included a 
discussion of the City’s 7/18/19 letter responding to the County’s tender letter dated 6/7/19.  
(See Opp. to Demurrer to TAC at 10:27 and 12:21.)   

 
Plaintiff now adds legal authority that she did not cite then, Santos v. Los Angeles 

Unified School Dist. (2017) 17 Cal.App.5th 1065.  That case in turn cites Fredrichsen v. City of 
Lakewood (1971) 6 Cal.3d 353.  Each case is distinguishable.     

 
In Fredrichsen, the court reversed a trial court order sustaining a demurrer.  The court 

held that a public entity was equitably estopped to argue plaintiff had failed to present a  
government claim to the entity, when the plaintiff had called to request a claim form and instead 
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received a letter stating that another party was responsible for maintenance of the sidewalk 
where the accident occurred.  The court said, “The city cannot frustrate plaintiff's attempt to 
comply with a statute enacted for its benefit and then assert noncompliance as a defense.”  (Id. 
at 360.)   

 
In Santos, the court held on a motion for summary judgment that there was a triable 

issue of fact regarding whether the defendant was equitably estopped to argue a claim to the 
proper entity had never been presented because an employee of the Los Angeles Unified 
School District told plaintiff to submit a claim form to the Los Angeles School Police Department 
when the Police Department was part of School District rather than a separate entity, and a 
claim form had to be submitted to the School District.  

 
Here, neither the County nor the City made an affirmative misrepresentation to plaintiff.  

The two of them had a private communication, as commonly and permissibly occurs in multi-
defendant tort litigation, regarding the County’s tender of defense of the claim that plaintiff had 
presented to the County.  While plaintiff labels this pejoratively a “covert communication,” she 
cites no case suggesting there was anything wrong with it.   Nothing in the letter dated 7/18/19 
permits an inference that the County is equitably estopped from asserting the statute of 
limitations after plaintiff first sued, then dismissed, then again sued the County or that the City is 
equitably estopped to argue that plaintiff never presented a government claim to the City.  The 
County is not part of the City, as the Police Department was part of the School District in 
Santos.  The County did not tell plaintiff to present a claim to the City and then argue that no 
claim form had been presented to itself, as the public entity did in Fredrichsen.  Nor did either 
the County or the City tell plaintiff that the claim form that plaintiff submitted to the County would 
suffice as a claim form to the City.  The County represented that the claim substantially 
complied as a claim against the County.  The City made no representations to plaintiff at all. 

 
The issue really presented by the 7/18/19 letter is whether a public entity that is never 

contacted by a claimant directly about a government claim, but who receives that claim only in 
support of a claim for indemnity by another public entity owes a duty of disclosure to inform the 
claimant that, if the she ever does seek recovery directly from the second public entity, the 
claimant must submit her own, separate government claim.  Any equitable estoppel claim that 
plaintiff has is based not on a misrepresentation by the City, but on a nondisclosure.  Plaintiff 
cites no authority now, nor did she previously, that the City owed her a duty of disclosure under 
these circumstances.  She cites no authority that a public entity, or anyone for that matter, has a 
duty to offer information to a person who has never asked for any information from, or who is not 
engaged in a transaction with, it. 

 
Far more important to this case than the letter dated 7/18/19 is the letter dated 6/7/19 

between the defendants, on which plaintiff was copied.  That letter was dated ten months after 
plaintiff’s accident.  In it, the County made the same type of representation that the public entity 
in Fredrichsen did.  In this case, however, that representation was true, not false.   

 
At that point, a number of courses of action were open to plaintiff’s counsel.  He could 

have proactively contacted the City (rather than waiting for the City to contact him) to ask 
whether he needed to present a separate government claim to the City.  He could have 
immediately presented a government claim, or presented an application for late claim relief, to 
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the City.  He did none of these things, each of which might have saved the claim.  Instead, he 
proceeded as though no separate claim were necessary.  He still has cited no legal authority 
establishing this was justified.   

 
Finally, plaintiff assets that at oral argument she argued there was evidence she newly 

obtained.  The Court can neither confirm nor deny she made this argument.  Plaintiff has failed 
to file a transcript of that hearing.  Importantly, plaintiff does not assert that she described that 
evidence at the hearing or how it would have changed the legal effect of her pleading had she 
been granted leave to amend to allege those facts.  The Court will discuss the new evidence 
that plaintiff mentions in this motion in the next section.  It disagrees it committed an abuse of 
discretion in failing to permit plaintiff to amend her complaint a fourth time. 
 

B. Newly discovery evidence. 
 

Plaintiff argues she should be entitled to a new trial because of new facts that she 
learned during the deposition of Deputy City Clerk Madeleine Corbin.  Plaintiff took that 
deposition on November 30, 2021, before she filed her opposition to the demurrer to the TAC on 
December 6, 2021.   

 
Plaintiff claims she could have pleaded waiver or equitable estoppel based on this 

deposition.  The only testimony she cites is Corbin’s statement that Corbin, who receives 
government claims on behalf of the City, has never sent a notice of insufficiency to any claimant.  
(See Opp. at 7:6-7; 8:6-9.)   

 
 To be entitled to a new trial based on new evidence, the party must show that the 
evidence could not have been discovered and produced at trial.  (CCP § 657 (4).)  Here, this 
means plaintiff must show she could not have obtained the deposition transcript before she filed 
her Opposition on December 6, 2021.  Plaintiff makes no such showing.  Plaintiff merely argues, 
but presents no evidence, that she did not receive a transcript of the deposition before then.  
(Cf. Opp. at 7:9-12, with Rencher Decl., ¶ 18.)   
 

Further, even without a transcript, plaintiff’s attorney could have made an offer of proof in 
her papers, or at oral argument on December 16, 2021, regarding his recollection of the 
testimony.  As noted in the very authority that plaintiff cites, the newly discovered evidence must 
exist but remain undiscovered at the time of trial.  (Aron v W1B Holdings (2018) 21 Cal.App.5th 
1069, 1079.)  Here, the new evidence was not undiscovered when plaintiff filed her Opposition 
or appeared for oral argument.   
 
 In addition, the party seeking a new trial must show that the newly discovered evidence 
would have changed the legal effect of her pleading.  Corbin was designated as the City’s 
person most knowledgeable to testify regarding certain issues.  Plaintiff has not filed the Notice 
of Deposition or any portion of the deposition that identifies these issues.  In any event, Corbin 
testified that she has a role in claims.  Her role is to receive them and then forward them to the 
City Attorney for “determining and handling.”  (Ex. G to Rencher Decl., Corbin Depo. at 11:20-
12:1.)  She forwards the claims to the City Attorney immediately after receiving them, date 
stamps and enters them into a log.  (Id. at 14:7-12; 31:15-20; 32:11-14; 32:21-33:2.)  She does 
not compare the date that a claim is received to the incident date listed on the claim form to 
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determine whether the claim is late.  (Id. at 42:9-21.)  She never sends a rejection of a claim.  
The City Attorney does that.  (Id. at 42:22-25.)  She has never sent a claimant a notice of 
deficiency or rejection of a claim.  (Id. at 42:4-9.)   
 
 None of this testimony would have changed the legal effect of the pleading had it been 
alleged in a Fourth Amended Complaint.  At best, Corbin’s testimony that she never sent a 
notice of insufficiency might mean that the City waived defenses as to some other claim as 
presented.  As explained in the next section, however, the City did not waive any defenses 
regarding plaintiff’s claim because the County’s tender letter did not constitute a claim as 
presented by plaintiff, and a notice of insufficiency waives defenses only if there has been a 
“claim as presented.”  (Gov’t C. § 910.8, 911.)   
 

Further, this testimony would prove nothing about this case even if the tender letter had 
constituted a claim as presented by plaintiff.  Corbin made clear that her only role is to log in 
claims and then immediately send them to the City Attorney.  It is the City Attorney who decides 
whether a claim should be rejected, or a notice of insufficiency should be sent regarding a claim 
as presented.  (See Ex. G to Rencher Decl., Corbin Depo. at 30:4-21; 42:4-25.) 

 
The Court declines to grant a new trial based on newly discovered evidence. 

 
C. Decision against law. 
 
Plaintiff argues that the Order was “against law” because, if given leave to amend, she 

could have alleged the contents of the letter dated 7/18/19, in which the City accepted the 
County’s tender of plaintiff’s government claim. 

 
The City’s tender of the County’s claim for indemnity and defense changes nothing, as 

explained here and in the Court’s previous rulings.  The County was asking the City to defend 
and indemnify it against the plaintiff’s claim.  The County was not acting as plaintiff’s attorney or 
agent to present plaintiff’s claim for plaintiff.  A claim presented to one public entity does not 
generally suffice as a claim presented against another.  (See Spencer v. Merced County Office 
of Educ. (1997) 59 Cal.App.4th 1429, 1438-1440; Johnson v. San Diego Unified Sch. Dist. 
(1990) 217 Cal.App.3d 692, 701.)   

 
Plaintiff next argues that the Order was against law because, if given leave to amend, 

plaintiff could have established that the City waived its defense to insufficiency of the claim by 
failing to send a notice of insufficiency under Government Code section 910.8. 

 
Government Code section 910.8 states,  

 
If, in the opinion of the board or the person designated by it, a 
claim as presented fails to comply substantially with the 
requirements of Sections 910 and 910.2 . . . the board or the 
person may, at any time within 20 days after the claim is 
presented, give written notice of its insufficiency, stating with 
particularity the defects or omissions therein. . . . 
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 Under section 911, the failure to give such notice results in waiver of “[a]ny defense as to 
the sufficiency of the claim based upon a defect or omission in the claim.” 
 
 A notice of insufficiency is required only if there has been a claim as presented.  A 
document insufficient to qualify as a claim as presented does not trigger the notice or defense-
waiver provisions of sections 910.8 and 911.  (See Green v. State Center Community College 
Dist. (1995) 34 Cal.App.4th 1348, 1356-1357.)     
 

The Court considered this issue in the Order and concluded that a claim forwarded by 
one public entity to another as part of a tender of defense is not a “claim as presented” because 
it is not a claim or a claim as presented by the claimant to the second entity, but is only a claim 
for indemnity by the first public entity to the second.  For a document to qualify as a claim as 
presented, the public entity must be on notice that the person on whose behalf it was sent might 
sue the entity if the entity does not “comply with the terms under discussion.”  (See City of 
Stockton v. Superior Court (2007) 42 Cal.4th 730, 744-745.)   The terms under discussion in the 
letter dated 6/7/19 were the County’s request that the City accept its tender of defense and 
indemnity.  The County did not threaten to sue for indemnity if the City rejected the tender, nor 
did the County threaten on behalf of plaintiff that plaintiff would sue the City if plaintiff’s demands 
were not met. 
 

Plaintiff did not convincingly argue to the contrary on the demurrer and has not done so 
here.   

 
 Plaintiff then cites the substantial compliance doctrine.  (See Opp. at 8:19.)  But the 
substantial compliance doctrine does not apply if the plaintiff never serves a claim on any 
responsible office of the public entity.  (Olson v. Manhattan Beach Unified School Dist. (2017) 
17 Cal.App.5th 1052, 1060.)   
 
 If plaintiff had submitted a claim to the City, but to the wrong City employee, she would 
have been deemed to have presented the claim to the correct employee if the correct employee 
had actually received the claim “within the time prescribed for presentation thereof,” that is 
within six months of accrual of the cause of action.  (Gov’t C. § 915 (e); 911.2; see DiCampli-
Mintz v. County of Santa Clara (2012) 55 Cal.4th 983.)  But here, plaintiff did not present her 
claim to any employee of the City.  And even if the City’s receipt of a copy of the claim from the 
County in support of the County’s own indemnity claim could be considered presentation of 
plaintiff’s claim by plaintiff, the City clerk did not receive a copy of plaintiff’s claim from anyone 
within six months of plaintiff’s accident.   
 
 The Court is not authorized to ignore the claim presentation requirement just because 
the City may have been on sufficient notice that it could have investigated and decided to settle 
plaintiff’s claim.  First, the City is supposed to be afforded that opportunity within six months of 
accrual of the cause of action, and before plaintiff has filed a lawsuit.  (See City of Stockton, 
supra, 42 Cal.4th at 746; see also Stromberg, Inc. v. Los Angeles County Flood Control Dist. 
(1969) 270 Cal.App.2d 759, 765-766.)  Second, “[i]t is well-settled that claims statutes must be 
satisfied even in face of the public entity's actual knowledge of the circumstances surrounding 
the claim.”  (Id. at 738.)  Therefore, plaintiff’s argument that it is enough that the purposes of the 
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claim presentation requirement have been met (Opp. at 9:4) would be unpersuasive even if it 
were true here. 

 
The Order was not “against law.” 

 
Plaintiff’s Reply Evidence 
 
The Court declines to consider plaintiff’s Reply Declaration or Request for Judicial Notice.  New 
evidence is generally not permitted on Reply.  (San Diego Watercrafts, Inc. v. Wells Fargo Bank 
(2002) 102 Cal.App.4th 308, 312-313.)  In any event, the declaration appears mainly just to be a 
repetition of the Declaration filed with the Opening Brief.   
 
Defendants’ Objections filed 2/28/22 
 
The Court rules on only those objections that it deems material to its disposition of the motion. 
 
4 – Sustained. 
5 – Sustained as to “diligent.”  Sustained as to “All reasonably available resources,” but 
construed as “The sources my office consulted” 
7 – Sustained as to “as required by law” and “including” through the end of the sentence.  
Plaintiff has submitted no legal authority that the naming of the wrong entity is a “deficiency” of 
which the entity receiving the claim must give notice under section Government Code section 
910.8.   
10 – The objections stated are overruled. 
11 – Sustained as to the words in the last sentence beginning from “nor did it comply” through 
the end. 
12 – Sustained as to the words “demonstrating” through the end. 
13 – Sustained as to “could not have known” and read instead as “did not know.”  Sustained as 
to “concealed this information.”  Sustained as to the words from “to prevent” through the words 
“as required by law.”  Sustained as to the words from “demonstrating” through the end. 
17 – Sustained as to the words “as required by law” at the end. 
18 – Sustained as vague as to “person most knowledgeable.  Sustained as to the contents of 
the deposition transcript.  (Evid. C. § 1523 (a).)  The Court has relied on the transcript rather 
than on counsel’s description of its contents.   
19 – Sustained. 
 

23.  TIME:  11:00 CASE#: MSC16-02475 
CASE NAME: GONZALEZ-RUIZ VS LAL 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 


